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THE MAGFARLANE TRIAL

CaaCtaved ttvm Vr
what he wished to prove by the

Qfeail mini thai iht avaininntinM
wilUsweJlgooM
ffrIing die years 1SSS and 1SST

hMei of ihe business dW vour
Mhfkec defendant manage

A-- Generally the foreign branch
axerofeed a reueral supervision of
Jfee lmdness my brother Henrv at
Mffieti to the matter of sales thesales
CmAs referred to iu this case were

iMjmgid entirely by my brotherHpy my brother defendaut took
aatgttst In receipt of onleis or delivery
f gwds he took no part in the settfe

mma my brother Henry made the
mtitianiffit my brother George was ou
am way to or in England I think
wiwn the settlement was made after
the atMoBrnment of the Tj i5ltiir in
1SSV i eaanot say exactly the times
awwaehere and the times hevasabswc his time was devoted almost ex
eTflely during ihat session of the
IrfslatBre to the matter of the loan
bfK celadons between my brother

aa Haycelden were strained during
thai time after the passage of the
iaaaaet in September or October my
fenifaer and Hayselden met at the
Bml Havselden ottered his handsg I hope you have no aS

reeardiur the loan business to--w- 4
me my brother answered dis

dabnine any ill will niv brother
Henry delivered goods on these orders
Maaforianc Uos part of the tjans
scttoa was that the two stores su
gttei each other when necessary to
Hi tders of any kind

Ctaass examined by Attorney-Gen- -

Q H your brother Henrv had ex--
tfcEC charge of these orders audde
ihwed how do you know all the ile
taias of ibe uansaotions

A I make entries in the books and
o fnaaa oae store lo the other every
ajr aad know the transactions in

to
Q tien for the first time did

ytmavnaoe the statement that these
gaw wereoki to the Kineor were
saiStelbs the King

A I never stated otherwise At
the jwetiminary examination 1 was
set asked the question When you
wen examining the books G Y
MacSarliine fc Co ud were through

th H I came into the room and vou
caM that o far as the entries were con

ned all was apparently straight
von would be frank in saying that

ye weald make the point that the
teassactfons were contrary to law

Re examined The King asked me
a keep this account separate the
eieetioti gin account
His Majesty the King comes into

OaptSt takes a seat on the bench and
a my sworn

Q-7-- yon remember about the
Ise of certain liquor Jrom G

Co In 156 iind 15S7
ftec pete intended to keep a separate
acetMutof

A I do
Q Ahoat this particular bill of

lapses on whose order were they de- -

A DiBerent persons
Q Who bought the goods
A-- Hw- - were bought for nrt se
Q WSJft particular directions did

yaw jiaaboitt the keeping of flrase

A I ordered the accounts to be
jsmm in my name Haygekkms the
Ohawbadaias and IilikaiauPs and
Flipws sometimes do not renieui
berasib Keaa

Q Did vou vourself order auv

QJlHH any other persons order
aajrf

A rps XiBikalani Kapena Hay
jwitoujmi others

QtHJaw woe those accounts set ¬

tled
A Mv liquor account was to be

xrom my merenancuse
ccoons were settled

in CMshid Custom Hotee orders
Q VJfet proportion of the spirit

aotomrt was settled by Castom House
twtes

A I cannot exactly remember
Qr Was that account yowownac

caami
A i think it was
Q Ca you tell what proportion of

the aceoant was settled bv rebates of
aaoes

A I eannet remember
Q Can vou state for what part of

the account settled by you Custom
Hoavse orders were given

A I cannot tell
Q Can von tell what instructions

hat been given by you to Henry Mac
Jadttne

The qnection was objected to by the
AJsaner General as the orders of
His Majesty and Haysehlens subse--

anangemenis migni ve enureiy

iTr TTnti h Hiimni that it was corn- -
patent to show whether Mr Haysel
dea was an agent of His Majesty

Q What lnstntettons did you give
Mr-- HayseWen with reference to the
settlement of this account

A Aflmv dealings were with Mr
Hearv Maefarlane Instructed him to
BKiike oot the account to Hay
jdeo in accordance with in
5trHetas given to him ILMaefar
htae

Exhibits A B and C the three or
des were shown to His Majesty

QWere these accounts settled by
Yaer Majestys instructions

A I directed the Chamberlain to
have the account all settled

Cross examined by Attorney-Gener- al

orders are presented to His
Your Majesty signed the

orders were they in the condition in
Tvhfch they appear now or were the
endorsements separate from the list
of Honors

i cannot say do not remember
That

Dr Trousseau called I am ac
asinted with Mr Henry MaefarJane

gejsjnndoubiedly not in a condition
to some iato Court

G W Macfarlane called I am
deleadant in this case I heard all

at has been testified regarding the
ade ef this amount of goods 4000
sad add first became aware of deliv-

eries
¬

beins made in the early part of
SS derived my knowledge from de

MvBries ilt I saw going out and the
book entries personally I had noth
isg t do with it had nothing to do

ettkd bv my brother Henry when
it was settled I was out of the country
knew of its being settled after my re

tcm from England that was the first

I knew of the actual settlement left
September 1 1SS6 lor S F returned
October S left agahi October SO re¬

turned Xoember 17 left aEiuisi
vember 23d and went to Eiurlami s
absent 10 or 11 monthsT Had no
agreement whatever Arith Hayseldeu
with regard to the settlement of his
account all I ever had to do with
Hayseldeu was In August 1SS6 I
heard him ami Henry discussing the
matter of cheeking over the orders
my brother seemed annoved over the
delay Hayselden was showing in the
matter forgot whether it whs on that
or another day that I noticed Henrv
pwssing him to attend to the matter
saw my brother a good deal auuoyed
was not on speaking terms with Hay ¬

seldeu took occasion to speak sharplv
to him about the account spoke of
suins him he said it is alf risrht

f Henry and I are atteudiugloit it will
ne settled by a Kings order or in some
other way I said well settle it some
way or other left him and supposed
lie woidd attend to the matter shortly
after that I went to San Francisco
previous to this interview for some
months I had not been ou terms
with him he was fighting in Mr
Spreckels interest during the whole
of the session of the Legislature I
knew he was opposing the loan bill 1

wiu mjt uioson in Mr spreckels
interest the disagreement -- became
hotter and hotter oetween us during
the session I met him afterward he
ottered to shake hands said he did not
want to keep up auy ill feelinr I said
1 had no desire to keep up the quar
rel In the interview before the
Cabinet I stated what I had learned
from my brother I did not say that I
had sold goods to Havselden I used
the term we I was speaking of the
firm I knew Hayselden was buying
these liquors he said they were on the
Kings account but my brother had
all to do with the matter the firm
looked to the King for the pavinent of
the account i Hayselden had little or
do individual credit at the linn would
not have extended a credit of 4000 to
him without some guarantee heard
my brothers statement with regard to
the settlement of the account it was
correct as far as I knew

Cross examined by the Attorney
General I first learned of this settle-
ment

¬

after my return from England
about two mouths a trial balance is
generally handed me at the end of
each quarter I make remarks on
accounts give instructions relative to
accounts that seem to need looking
after I was in Honolulu iu 1SS6 until
after the passage of the loan bill was
in charge of my business do not re¬

member specially looking at the
Kings or Hayseldens account was
aware of considerable erders being
filled to different parts of the Kiug
ioni and to whatever persons His Ma-
jesty

¬

directed them to go or to be sent
was in Honolulu October 21 1SS0 and
on April 20 1SS6 that is 1 suppose I
was

Mr Neumann closed to the jury on
behalf of the defendant and the Hon
Attorney General on behalf of the
prosecution The reviews of the evi-
dence

¬

and arguments on all the points
at issue were ably presented by those
two gentlemen

THE JUlXJEfS CHARGE
His Honor commencod his charge

to the jury at 520 p m Said the
lawyers and witnesses had done their
pert It now remained for the jury
and for him to u their parts His
Honor then presented to the jnry in-
structions

¬

suggested by counsel which
he approved Following are the in-
structions

¬

on behalf of the-- Crown
If the jury believe from tho evi-

dence
¬

that defendant was a party to
any agreement with Hayselden the
intent and purpose of which was to
obtain liquors from the Custom
House for use and said in the course
of defendants business without hav-
ing

¬

paid or secured the daties there-
on

¬

or without such duties having
been paid or secured they should
convict the defendant under the sec ¬

ond and third counts
It is not necessary to show in proof

of such agreement or combination
that a proposition in any exactwords
or terms should have been made by
the oe and accepted by the other of
the parties It is sufficient if the
jury believe that their minds and in
tentions met upon the purpose to so
withdraw such liquors without the
payment or securing of duties there
on

It is not necessary that the Crown
should prove the acts or conspiracy
alleged to have occurred upon the
date set forth in the indictment
lime is not of the essence in a case
of this nature If the jury believe
from the evidence that a conspiracy
such as is charged in the indictment
was made by defendant and Haysel-
den

¬

at a time so near that charged in
the indictment as to convince the
jury that it is the same otiense re
ferred to and charged in the indict ¬

ment they should convict
It is not necessary to constitute a

conspiracy that two or more persons
should meet together and enter into
an explicit or formal agreement for
an unlftwful scheme or that they
should directly by words or in writ¬

ing state what tho unlawful scheme
is to be and the details of the plan
or means by which the unlawful com ¬

bination is to be made effective It is
sufficient if two or more persons in
any manner or through any contriv
ance positively or tacitly come to a
mutual understanding to accomplish
a common and unlawful design

The law does not require direct
proof of these facts but they may be
proved by facts and circumstances
which show them beyond a reason-
able

¬

doubt
If the defendant was a consenting

party to any agreement with Haysel ¬

den by which was set on foot the
alleged removal or removals of the
liquors in question for the purpose
and with intent to avoid the pay
ment of legal duties thereon by the
use of the Kings signature it is not
material whether he was present or
absent from the country at the date
or dates when the orders for such
withdrawals were presented at the
Custom Houe

The instructions on behalf of the
defense prepared by counsel and al-

lowed
¬

by the Courtr were
Conspiracy Iieing the gist of the
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offense the Crown must prove-- and
tho jury bo satisfied thnt there was
in fact an actual combining betwet u
the dofondant and Hayselden fraud ¬

ulently and knowingly entorod into
to offect a common object

Mero proof of a wrong intent by
one is not sufficient

Tho fact of a conspiracy must bo
proved by clear and satisfactory evi¬

dence beyond any roasouablo doubt
Tho confederation must be corrupt

or fraudulent and an ovil intent is
necessary to constitute tho offense of
conspiracy

A more cognizance of fraud or of
the illegal action of others is not suf-
ficient

¬

to show a conspiracy an
active participation is necessary or
an acceptanco or adoption of a prop-
osition

¬

of another to do a criminal or
wrongful acL

Xo evidence has been givon on
which the defendant could behold
on tho first count

No conspiracy can bo inferred from
acts done by others in pursuanco of
the conspiracy thau tho defendant
and Hayselden and thoir agents

To find the dofondant guilty you
must find that a dolinito agreomont
or understanding was entered into
between tho defendant and Hay
soldon

H you can reconcile the facts with
innocence you must do so Yon can
convict only if from the facts proved
you cannot arrive at any other con
clusiou than the defendants guilt

His Honor continued
A great doal of testimony has gone

before tho jury not applicable to tho
case Possibly evidence not strictly
relevant may have been allowed by
tho Court but it was in order not to
deprive defendant of overy oppor-
tunity

¬

to make a complete defense if
such existed

The defendant is guilty if found to
have boon knowingly concerned with
Hayselden in a mutual understand-
ing

¬

for tho romoval of goods from
the Custom House without payment
of duties unless ho was within tho
exceptions allowed by tho statute It
was necessary for him to show that
ho had taken tho goods out legally
His Honor hero read the law bearing

on withdrawals without payment of
duties and specifying who aro ex
empt from tho payment of duties
Defendant had in order to show his
innocence to place himself within
those exemptions It was incuuibont
on him to show that he had with-
drawn

¬

tho goods for tho uso of tho
King representatives of foreign gov-
ernments

¬

or the Hawaiian Govern
ment Goods going into tho stock
of a dealer or any ono else is not a
use by or for the King All tho im ¬

portant testimony centers about this
ono issue Tho testimony of Messrs
Austin andAshford and tho exami-
nation

¬

of the books of G W Macfar
lano Co by tho Attornoy Genoral
were here referred to by the Court
Tho questions relating to what was
called election giu did not ajear
to tho Court to bo of so much im-
portance

¬

as was attached to thdni by
counsel It was a question of fact for
tho jury to decide whether tho goods
enumerated in tho orders exhibits A
15 and C were withdrawn for His
Majestys use There were two sots
of liquors referred to in the evidence
and it was necessary to distinguish
between them Tho first set con-
sisted

¬

of the liquors withdrawn
in tho early part of the year 1SSG
the other consisted of thov liquors
set forth in the orders before the
Court exhibits A B and C and dated
respectively September 10th Decem-
ber

¬

2d and December 24 1SSG The
total amount of tho remitted duties
on these three orders coincides with
the amount of tho liquors charged to
Hayselden tho lot of liquors deliv-
ered

¬

in tho first part of the year in
January and February which had
been referred to as election liquors
Defendant claims his not knowing
about the details of the business of
G W Macfarlane Co He admits
having threatened Hayselden to sue
him to which Hayselden said he
would bring an order upon which
defendant said Anyway you like
but settle it The admissions of a
man made voluntarily as against
his own interest are regarded in law
as very strong evidence To convict
defendant you have to find that he
understood and accepted the arrange-
ment alleged to have been mads with
Hayselden in regard to the crediting
off of Hayseldens account by the re-

mitted
¬

duties of goods to be obtained
under the Kings orders If you find
that Hayselden proposed the arrange-
ment

¬

and that defendant adopted it
rthat is conspiracy The question is

to ascertain AVhether conspiracy ex-

isted
¬

and whether the conspiracy was
for the removal of goods from tho
Custom House in the mannar al
leged If the dofondant is found
guilty on the second or third count
or both it must be in the second de¬

gree
The jury retired at 545 p m to con-

sult
¬

on their verdict
The jury came forth two or three

times during the night seeking in-
struction

¬

Once they wanted to know
wliat the penalty was for the second
degree but the Court informed them
in eiiect that they had iiothing to do
with penalties

Sa okday April 2Sth

At 145 a m the jury returned the
following verdict On the firsg count
not guilty on the second count dis¬

agree on the third count guilty in
the second degree Signed FTur
rili foreman

Mr Hatch moved that the jury 1j
polled in regard to their finding of
guilty

Mr Peterson Deputy Attorney-Gener- al

Jhe Attorney General being ab-

sent
¬

confessed his unpreparedness to
raise objections to the motionj as the
thing proposed would be an innova-
tion

¬

in tliis country
The Court after Mr Hatch had

quoted Massachusetts Reports as
authority instructed the- - Clerk to call
the jury roll and the jurors to answer
guilty or not guilty con the third

count of the indictment which was
done with tho following result

Guilty J K Uidwell A Potrio A
MorofU AV V Ayright II Mackin ¬

tosh AY C King M N Sunders J
A Kennedy F Turrill 0

Not miilty AVm Roland A jS
Tripp E G Schumann 3

Mr 2teuufaun noted exceptions to
the vordict and moved for a now trial

nis Honor discharged the jury from
further attendance and the Court ad-

journed
¬

till 10 oclock
On tho Court oponingat 10 oclock

tho Attornoy Goneral moved for sen
tenco upon tho dofondant

Mr Hatch filed a motion in arrest
of judgment for tho following ron
sons

1 That tho third count in tho in-

dictment
¬

on which tho dofendant was
fouud guilty is not sufficient in law

2 That tho verdict of tho jury was
contrary to law and ovidonco

3 For misconduct of tho jury
i For irregularity in tho empan¬

eling of tho jury
5 For nowly discovered ovidonco
AVhich motion tho Court overruled
Mr Hatch then argued as reasons

for a lonient sontonco that whereas
tho conspiracy statuto makes tho
offeuso of conspiring to recoivo
dutiable goods without payment of
duty punishable by imprisoumont
up to two years or by lino up to

200 yet tho statuto of ISSG imposes
no penalty of imprisonment for tho
offense of so removing such goods
without tho payment of duty It
would thus seoxn hard to punish a
conspiracy to commit an offonso by
imprisonment when had the offonso
itsolf been committed only a pecu ¬

niary lino could bo imposed as a
penalty for such offonso Therefore
in this xcase counsel argued tho
Court being invested with a discre-
tion

¬

of tho matter no imprisonment
hut only a lino should bo imposed

Tho Attorney General stated to tho
Court that tho object of tho Govern-
ment

¬

in bringing theso prosecutions
against Messrs Macfarlano and Luce
had been not to secure tho imprison-
ment

¬

of the defendants but a desirq
to obtain an authoritative legal con-
struction

¬

of tho statutes involved to
learn whether as a matter of law the
acts of tho defendants constituted a
violation of those statutes and if it
should bo found that thoy had so
violated tho statutes that theso pros-
ecutions

¬

might servo as a deterring
influenco upon tho rest of tho com-
munity

¬

whilo at tho samo timo vindi-
cating

¬

tho law which had heon
broken AVith respect to tho dofon ¬

dant at tho bar ho felt that tho vor-
dict

¬

of the jury under tho instruc-
tions

¬

as givon by tho Court had
furnished a complete justification of
tho courso and purpose of the Gov-
ernment

¬

and a sufficient vindication
of tho lawso that no imprisonment
of tho dofendant was necessary to
complete such vindication There
was no desire on the part of the Gov-
ernment

¬

or of tho speaker person
ally to seo dofendant imprisoned
AVhile it was truo that tho wide ox
tant of similar or kindred transac-
tions

¬

in tho community during years
past did not excuse nor oven extenu-
ate

¬

tho position and courso of the
defendant yot it might well be con
sidered as a mitigating circumstance
in tho matter of sentence Ho
thought whilo deferring to tho Court
with whom and in whose discretion
the severity or leniency of tho sen-
tence

¬

rested that it might well bo
considered harsh and unfair that de-
fendant

¬

should be imprisoned upon
this tho first conviction of tho kind
in this country H9 would therefore
respectfully suggest that tho inflic-
tion

¬

of a pecuniary fine would meet
all tho purposes of justice in this
case and would request that in
passing sentence no imprisonment
be inflicted but that the Court do
confine itself to the infliction of a lino

THE SENTENCE

Judge Dole calling on the de fen
dant to come forward passed sen-
tence

¬

upon him m tho following
terms

You aro foundvguilty of tho offense
of conspiracy in the second degree
The law authorizes the infliction of
imprisonment at hard labor for not
more than two years or a fine of
not more than two hundred dollars
as the penalty

Among other defenses your coun
sel urged tuat the removal of goods
from tho Custom House without
paying duties thereon by means of
orders of parties who are by statute
exempt from paying duties upon
goods is and has been a common
practice in this community There
is strong reason from the evidence
in this case and the case of the
King vs Luce to believe that for
some time past until lately some of
the highest officers in tho Govern-
ment

¬

have not only openly conten
anced such transactions and made
it easy to carry them out but have
been themselves parties to them
But this fact is no defense to any
offense against the laws of tho
country I am inclined however to
regard this state of things as a proper
matter to consider in mitigation of
tho offense of which you have been
found guilty It is natural that if
the legal administrators of the laws
and other persons of influence en-
courage

¬

disobedience to them by
both precept and example the
public conscience becomes inevitably
demoralized it is natural for men to
be strongly influenced in their atti-
tude

¬

towards the laws by the atti-
tude

¬

of those who by their official
responsibility may be regarded as
tho authoritative champions of the
laws and where such attitude is un-
lawful

¬

and immoral many aro inevi-
tably

¬

misled into wrong conclusions
It therefore seems to me that I may
reasonably and justly both from the
standpoint of tho Government and of
yourself and in view of the recom-
mendation

¬

of the Attorney General
make your penalty a fine instead of
imprisonment which I fix at the sum
of two hundred dollars and costs
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RAOTIGAL uONFEuTIGie

In all aud every branch of tho Confectioners art on these Islnnds

0

F HOUN is not obliged to pay extravagant wngos to inferior workmen
or so called spoilers as he is complete muster of his trade- -

having over hnlf a centurys practical experience

F 1I0HN docs nil his own work with his unsurpassed facilities find
knowledge

0

F HORN can and does for that good reason soil his superior uinnufnc
ture at PRICES FAR BELOAY QTUERS Plwieo call
and convince yourself

Has Not Raised H

F

ss
200 per gallon for his Fine Delicious ICE CREAM although

YVoodlawn Dairy cream and milk have
advanced in price

IIOIxTST is the only Practical and Expcriuneud OrntmiQutar hero
who furnishes AVEDDING CAKE nt prices- - to suit Goth the
elite and the poor

0
HORN is tho pioneer and solo maker of his Culobrnted Genuine

BUTTER SCOTCH An established ftiut to boSuperior to
any other made here

r

MT

SERVES YOU

rrsce

Strictly Honest Cheapest
jfr--n-a vc-i-tlio-u-

il Triclis
Best

Pioneer Steam Candy Factory Bakely and Ice
Cream Room Hotel opposite Bethel Street

--jra TiLBPMeMes
lMm

awaiian Gazette
i

printing establishment
t

Mos 25 27 Mexchant St - Honolulu

PLAIN AM FANCY PRINTING

INCLUDING

Law Botoks and Blanks

t
Pamphlets of any kintl

Freight and Plantation Books
Statistical Work of all kinds

lithograph Colored Cards
Ball and Wedding Cards

-- - Programmes
- Billheads

Etc Btc Etc

PROMPTLY AND NEATLY EXECUTED

NEW MACHETES NEW TYPES

AND

First Class WorkmaiBsMp

H M WITNEY Business Manager
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